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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 

WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)S Responsive to connmunication(s) filed on 12 April 2006 . 
2a)n This action is FINAL. 2b)S This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1^8 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. . .. r....u-. 

6) S Claim(s) U8 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)0 The drawing{s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 1 1 9 

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)nAII b)n Some * c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Response to Arguments 

1 . In view of the Appeal Brief filed on April 12, 2006, PROSECUTION IS HEREBY 
REOPENED. New grounds of rejection are set forth below. 

To avoid abandonment of the application, appellant must exercise one of the. 
following two options: 

(1) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply 
under 37 CFR 1.113 (if this Office action is final); or, 

(2) request reinstatement of the appeal. * 
If reinstatement of the appeal is requested, such request must be accompanied by a 
supplemental appeal brief, but no new amendments, affidavits (37 CFR 1.130, 1.131 or 
1.132) or other evidence are permitted. See 37 CFR 1.193(b)(2). 

Response to Arguments 

2. Applicant's arguments, see Appeal Brief, filed April 12, 2006, with respect to the 
102(b) rejection of claims 1 , 5, and 6 based upon Mclennan have been fully considered 
and are persuasive. The 102(b)'rejeetion of these claims has been withdrawn. 

3. The indicated allowability of claims 2, 7-8 is withdrawn in view of the 1 01 
rejection presented in this Office Action. 
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Claim Rejections - 35 USC §101 

4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the • 
conditions and requirements of this title. 

Claims 1-8 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

According to current Office policy with respect to statutory subject matter under 
35 USC 101 , analysis for determining patent eligible subject matter under §101 is a 4 
step process: 

• First, does the claimed invention fall within one of the four statutory categories? 

• Second, does the claimed invention fall within a judicial exception? 

• Third, does the claimed invention provide a practical application? and, 

• Fourth, does the claimed invention wholly preempt all substantial applications of 
a judicial exception? 

All four steps must be applied to each and every claim to form a complete analysis • 

Claims 1-8 are directed to nonstatutory subject matter because the claimed . 
invention does not provide a practical application. A claim is directed to a practical 
application when there is either a physical transformation or when a useful, concrete 
and tangible result is produce. The invention of claims 1-8 do not transforms an article 
or physical object to a different state or thing. Data transformation is not a physical 
transfonnation. Data, by definition, is intangible, so the claims must go further and have 
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a tangible result. Thus, manipulation of data in a computer is not. in and of itself, 
sufficient for establishing that a claim -is statutory. 

The next step in the analysis is to determine if the claim is otherwise directed to a 
useful, concrete and tangible result. The focus is on the result of the claim as a whole, 
not the individual steps or structure used to produce the result. A useful, concrete and 
tangible result must be either specifically recited in the claim or flow inherently 
therefrom. To flow inherently therefrom, it must occur. If there is a reasonable exception 
or it is merely Irkely that it would occur, it does not 'flow inherently therefrom" and the 
claim would need to be amended to specifically recite the result. In this case, the result 
of the steps recited in claims 1-4 appear to be a number (i.e., "the percent", "purposeful 
probability", "the composition analysis scores", or "the Bayes probability") outputted in 
the last step of each claim, wherein the outputted number does not provide any practical 
application which produce a useful, concrete and tangible result. Claims 1-8 are 
therefore rejected as nonstatutory for failing to comply with 35 USC 101 . 

Claims 6 and 8 recite "An appariatus" comprising meians for perfomning functions. 
However, as seen in claim 5 and 7, such means are construed as "instructions for 
activities", or computer program per se.^ The claimed "apparatus" therefore comprises 
only a set of instructions. The computer readable medium must be physical structure 
which provides the functional descriptive material in usable form to permit the 
functionality to be realized with the computer. A program product which does not 
explicitly include such a medium, a program per se, a signal or other type of 
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transmission naedia that fails to include the hardware necessary to realize the 
functionality (e.g., a transmitter or a receiver), and a piece of paper with the functional 
descriptive material written on it are all examples of media which are not believed to 
enable the functionality to be realized with the computer. Claims 6 and 8 are therefore 
rejected as nonstatutory for falling to comply with 35 USC 101, 



Claim Rejections - 35 USC §112 



5. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most neariy connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of canying out his invention. 

6. Claims 1 , 3-6 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. 



Claims 1 , 3-6 contain the limitation "calculating a percent of proxy values for the 
plurality of variables that equals a mode of that observatiori's corresponding cluster's 
proxy values for the corresponding variables" which was not described in the 
specification in such a way as to enable one §kill in the art to which it pertains, or with 
which it is most nearly connected, to make and/br use of the invention. 
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Conclusion 

7. The prior art made of record, listed on form PTO-892, and not relied upon, if any, 
is considered pertinent to applicant's disclosure. 

If a reference indicated as being mailed on PTO-FORM 892 has not been 
enclosed in this action, please contact Lisa Craney whose telephone number is (571) 
272-3574 for faster service. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Khanh B. Pham whose telephone number is (571) 272- 
4116. The examiner can normally be reached on Monday through Friday 7:30am to 
4:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Hosain Alam can be reached on (571) 272-3978. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Informiation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished application's 1s available through Private PAIR only. 
For more information about the PAIR systierri; see http://pair-direct.usptb.jgov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call'80b-786-9199 (IN USA OR^CANADA) or 571-272-1000. 
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